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Background
Narrative and information

1. Why sustainable building?
1.1. It is clear from what is said in the popular press and on the internet that developers and contractors are being called upon to achieve huge carbon reduction targets, building sustainably with energy efficiencies and waste management, in new build and retro fit projects.  The drivers behind that call for sustainability are many, including:-
1.1.1. international pressure, the Montreal Protocol, the Kyoto Protocol, the UN framework on climate change, the Cancun Summit and the Doha Climate Gateway, and
1.1.2. UK and EU legislation and policy including the Prime Minister’s promise to make his “the greenest Government ever”, the introduction of Green in Government commitments, UK Sustainable Development Strategy, Sustainable Procurement in Government, Green Deal and the Green Public Procurement from the EU, and

1.1.3. brand protection due to the perceived need to be “green”, the requirement of public procurement and the altruistic corporate occupier to be able to present the right credentials and have the building perform to the optimum.

1.2.  The expectation to introduce new technologies, products and ways of working in a time of recession and spending constraints is, on the face of it, demanding.  Economics dictate that the tendency to cut cost in the construction phase and to ignore user cost is still dominant, despite the fact that zero carbon targets for all buildings will be effective from 2019, and carbon requirements reporting expected this month (May 2013).
2. Tension

2.1. It is my view that there is a degree of inertia in achieving the many and diverse goals of reducing energy consumption, waste, carbon emission and conserving resource all wrapped up in what we are looking at under the banner of “sustainable building”.  The reason for that I see primarily as the tension between builder and user, short term profit and long term sustainability.
2.2. Keeping down build costs of course is one reason for inertia, but introduction of cutting edge or state-of-the-art products or materials is often seen as too risky and so demotivates designers and developers from going down that route.
2.3. In the design phase, it is usually the case that the minimum requirements for energy saving and carbon reduction are included in the work specification.  Developers and contractors cherry-pick ways to achieve those minimum requirements and in all but a few developments produce sub-optimal solutions.
3. Contractual Obligation
3.1. In addition to cost cutting another reason is that there are few compulsory contractual provisions requiring improved environmental performance.
Examples: 
3.1.1. “The Contractor is encouraged to suggest economically viable amendments to the Works which, if instructed as a Change, may result in an improvement in environmental performance in the carrying out of the Works or of the completed Works”; or, 

3.1.2. “The Contractor shall provide to the employer all information that he reasonably requests regarding the environmental impact of the supply and use of materials and goods which the Contractor selects”; or

3.1.3. “The Contractor will provide in the Contractor’s Proposals for each element of the Works economically viable and separately costed to alternates to the ER’s/Contractor’s Proposals to satisfy the ER’s which enhance the Works and result in there being a higher environmental performance, improved energy consumption and/or the development being “greener””.
3.2. So there is little compunction to perform beyond the basic level.  Although some public procurement contracts require more reporting and monitoring and there are more positive provisions to prevent use of deleterious materials (as below).
Sample clause requiring continuous improvement:
“The continuous improvement plan shall include, as a minimum, proposals in respect of the following…measuring and reducing the sustainability impacts of the supplies, operations and supply chains pertaining to the goods and services and identifying opportunities to assist contracting bodies in meeting their sustainability objectives…”
3.3. Also contracts do usually state that compliance is necessary with all legislation, regulation, orders, directives and codes…so without saying so compliance with, for example, REACH Regulations is needed, even though those in particular are thought to relate to the chemical industry.  It makes designers, contractors and others responsible for what is in the product supplied and chemicals used on site.
4. So what is the risk?

4.1. What is the risk of not looking to build sustainably?

4.2. What are the minimum regulatory requirements?  Such provisions are found in:-
· Environmental Protection Act 1990

· Environmental Protection The Duty of Care Regulations 1991

· Control of Pollution (Amendment) Act 1989

· The Waste Regulations 2011 (England and Wales)

· The Hazardous Waste and the List of Wastes (England) Regulations 2005

· Household Waste Recycling Act 2003 

· Clean Air Act 1993

· CoSHH Regulations 2005

· REACH Regulations 2006-2012

· The Control of Asbestos in Air Regulations 1990. 

· The Natural Environment and Rural Communities Act  2006

· Environmental Protection (Prescribed Processes and Substances) Regulations 1991 

· Trade Effluent (Prescribed Processes and Substances) Regulations 1989

· Waste Management Licensing Regulations 1994

· Waste and Emissions Trading Act 2003

· Environmental Protection (Prescribed Processes and Substances) Regulations 1991

· Water Industries Act 1991

· Climate Change Act 2008

· Energy Performance of Buildings Directive (EPBD). 2002

· Restriction of Hazardous Substances Directive  2013( Recast)

· Waste Electronic and Electrical Equipment Regulations 2006 

· Habitats Regs. 2010 
· Building regulations (changing October 2013)
· Code for sustainable homes
· Moving towards zero carbon homes and reducing energy and water consumption
· Energy performance of buildings Directive
· EPCs greater than 50m2 commercial build construction let or sold
· DECs greater than 1,000 m2 public authority or public energy use
· Carbon footprinting reporting mandatory
· Client change levy
· Carbon reduction commitment
· Construction Products Regulations 2011 for all construction products post 1 July 2013
· Waste Framework Directive
· Duty of Care Regulations 
· Hazardous / Special Waste Regulations
· Site Regulations  and many more
(257 pieces of legislation are proposed to be reduced or removed under the Government’s “red tap” challenge.  A copy of that list is attached.
4.3. But none of these at the moment are really monitored and none penalised for breach.   All can be circumvented with little or no effort and the addition of “green bling”.
5. Sleeping Policemen

5.1. I have been in conferences where the Environment Agency has confirmed that it will not take steps in relation to prosecution and really until they do, as has happened in the case of health and safety, the culture will not change because it doesn’t have to.
5.2. In my view minimum requirements are needed to comply with Part L of the Building Regulations and there is no real need to build sustainably just add “green bling”.

5.3. It will be noted that, for example, things to monitor waste and recycling may be adjusted and site waste management plans not needed after October 2013.
5.4. The REACH Regulations meant to control use of harmful substances have not yet resulted in any prosecutions in the UK, although there are several on the continent.  The nearest to a prosecution is probably the failure to comply by the cement sector in using lime and lime substances where several companies received warnings from the Health & Safety Executive.
6. Common Law & Contractual Obligations

6.1. So reverting then to the common law obligations, in trying to comply or in suggesting cutting edge improvements or even green bling what are the obligations?
6.2. Without contractual provisions, which usually impose greater obligations, the obligations imposed by common law in relation to design and/or work is that it is to be provided “using reasonable skill and care”, that expected of an “ordinary competent skilled practitioner, acting in accordance with practice accepted as proper by a responsible body of professionals” (the Bolam Test - Bolam –v- FRIERN Hospital Management Committee 1957 IWLR).  That means, in a construction context, that they must act “in accordance with applicable codes of practice, British and European standards, statute and regulatory provisions”.  This seems to be definitive and to reinforce reluctance to deviate from yesterday’s technology and practices.
6.3. Bevan Investments Limited –v- Blackhall Struthers Number 2 1973 “I am of the view that bearing in mind the function of codes, a design which departs substantially from them is prima facie a faulty design, unless it can be demonstrated that it conforms to accepted engineering practice by rational analysis”.
6.4. So it seems there is no getting away from what is known tried and tested.
6.5. Contractual provisions usually set a higher standard than the common law.  Some contracts express the obligations of consultants and contractors in absolute terms rather than measured against the Bolam test.  Many contracts talk in terms of products, materials and even the building being “fit for purpose” and indeed most consumers and people in the room would expect and understand that, as such things are provided for by statute in terms of sale of goods and provision of services.  Design and build contracts requiring a building produced to specific standards, with key and complex KPI’s are more common.  Design and build contractors are required in common law to produce a building that achieves the contracted result IBA –v- EMI Electonics and BICC Construction Limited 1980.
6.6. But the general rule for an architect providing design is that there is no implied term of fitness for purpose.  (George Hawkins –v- Chrysler UK Limited 1986 38 BLR).  

6.7. That said, the general rule may be extended and duty enlarged if the designer has or claims a specialism.
6.8. Holland Hannon & Kubitz (Northern) Limited –v- Welsh Health Technical Services Organisation 1985.  “The structural engineer will therefore simply consider the profile of the floor as such; and ask himself the question whether there is a significant risk that the floor, with that profile, in the building in question, may be unacceptable.  In considering that question he cannot simply rely on the Codes of Practice.  It is plain from the evidence that the Code of Practice is no more than a guide for use by professional men who have to exercise their own expertise; this must moreover be especially true in a case such as the present where the design was a novel one, omitting as it did the finishing screeds.   Practice alone can, I consider, provide of itself no reliable guide there as here, a novel design concept is being used.”

6.9. Also, depending on the background facts and true interpretation of the contract, designers may have an obligation to produce a design and a building that is fit for purpose (Greaves & Co –v- Baynham Meikle & Partners 1975 1 WLR 1095) and it is suggested (although not yet tested I believe) that standard amendments by lawyers to well used industry contracts imposing duties relating to D&B contractors and designers to produce designs “like projects of a similar size, scope and purpose” or “of a competent design and build contractor” may be fitness for purpose provisions.
6.10. It must be noted that any fit for purpose obligation will not be covered by a designer’s PI policy.

6.11. Potential for breach of duty where innovative design and/or materials are being considered and matters relating to design on which the architect or engineer is not qualified to advise, eg, Richard Roberts –v- Douglas Simpson 1988.
Architects designed an effluent tank.  Cheap lining was offered by the contractors.  Even though the architects sought no fees they were held liable for defective lining which the Judge held to be:-
 “an integral part of the tank”.  The architects did not know about the linings but part of their expertise as architects was to be able to collect information about materials of which they lacked knowledge and/or experience and to form a view about them.  If the architects felt that they could not form a reliable judgment about the lining for a tank, they should have informed the employer of that fact and advised them to take other advice from possibly a chemist.
6.12. Sometimes the contract is phrased not in positive outcomes but to refrain from breaching statute, regulations or codes.  A frequent provision is that not to use deleterious materials which usually means materials or equipment that are generally accepted to be deleterious in the construction industry at the relevant time as: 
6.12.1. posing a threat to health and safety of any person;
6.12.2. posing a threat to the structural stability, performance or physical integrity of the works or any part of component of the work;
6.12.3. reducing, or possibly reducing, the normal life expectancy of the works or any part or component of the works;
6.12.4. not being in accordance with any relevant British Standard relevant Code of Practice, Building Practice or any applicable Agrement certificate issued by the British Board of Agrement;
6.12.5. Not conforming with British and European standards or Codes of Practice or good building practice of the publication entitled ‘Good Practice in the selection of construction materials’ published by the British Council for Offices; or
6.12.6. Generally known to be deleterious to health and safety and to the durability of building or structures in the particular circumstances in which they are used or specified for use.

6.13. Other provisions in the contract require the use of “endeavours” to do or refrain from doing something.  The level of “endeavour” matters.
6.14. To “use best endeavours” an often used but little understood phase, in short means, the obligor will do all he reasonably can, falling short of ruining himself and his business.
6.15. “Reasonable endeavours” usually means the obligor is to take one reasonable course unless steps that are deemed reasonable are spelled out in the contract.
6.16. What “all reasonable endeavours” means is uncertain and not yet determined by the court.  Some say it is the same as reasonable endeavours; others that it is between best and reasonable endeavours.  These phrases often appear in contracts, appointments and warranties which themselves attract liability or potential liability for years into the future.  The Limitation Act says that claims can only be brought within 6 years but under a deed this is extended to 12 years and under PFI can be as long as 25 years.
6.17. So very basic express or implied terms conspire against new technologies.  Basic, apparently innocuous terms are really more onerous provisions, which may not only expose the designer to unintended consequences and greater risk, but may even vitiate insurance such as any clause which creates absolute obligations. 

6.18. First-hand knowledge of disastrous outcomes from use of new technologies
· thermal store where leaking packs in a wet system dissolve pipework produced building-wide leaks.
7. What are the benefits and ways to manage risk?
7.1. Clearly it is incumbent on developers and designers to meet expectation of users and owners in terms of safe and sustainable materials, carbon and energy management.

7.2. However, knowing what a designer or contractor has signed up to is essential.  Relying on standard provisions without questioning the meaning and their outcomes and consequences may back fire.

7.3. Following the minimal requirements and the least that one can get away with, is one way to complete a project.  Using “green bling” to get a project over the line is another way.  But the real challenge is to get sustainability into the design phase.
7.4. I recently read that only 14% of designs had sustainability as an important feature in work winning.  My own anecdotal research shows sustainability to be low on the list of client priorities after price, durability and aesthetics.  Some say that sustainability and other green issues do not register in client demands over and above the minimum regulatory requirements.

7.5. So is it best to just keep calm and carry on?  Well not if you are a major energy user when you are monitored in terms of energy consumption on a half hourly basis and it costs you not to do something about it.  But in terms of sustainable building and materials used in the “build” then there is no stick to coerce those involved in design or building or developers or owners into driving forward sustainability and energy reduction and reducing deleterious materials in building fabric and content.
7.6. Areas where culture may have to change however is in the area that is policed, the use of deleterious materials and the regulation of chemicals and their safe use; the Reach Regulations and Reach Enforcement Regulations EC No 1907/2006.  Whilst that is commonly regarded as a chemical industry issue, it in fact has the potential to affect manufacturers, workshops, craftsmen and anyone who uses chemicals or non-natural materials either on their own or in mixtures which in fact means us all.
7.7. Here substances of very high concern are outlawed in certain products, required to have minimum content only in others and are notifiable to the user.  The list currently amounts to 144 items but is being increased each year with a further list of proposed candidates for authorisation or restriction and certainly impacts on what you do in  terms of what is included, for example

· cement – registration requirements were ignored by those producing lime and using that in the construction industry which resulted in warnings;
· PVC – traditionally contained phthalates to make the same pliable.  Phthalates used historically and no longer permitted or require notification to the end user;
and what was included historically which gave you certain benefits of which you may have been aware and to which you may be designing but have because they are outlawed or restricted, or soon to be outlawed, have been removed… impacts on the efficiency of your specifying the delivery and outcomes expected by the end user.  These restrictions clearly affect you and your supply chain and you need to be more and more aware of what is in use, what is authorised, what is no authorised and what is outlawed and what is also looming so you can prepare for that.  You need to be able to identify alternates and therefore need to subscribe to some kind of newsletter or be regularly looking at a website to keep yourself abreast of developments and that could be something as simple as the Health & Safety Executive website (www.hse.gov.uk/reach), or the EUs Chemical Agency ECHA (ECHA.europa.eu/web/guest/regulations/reach).
7.8. Even without statutory penalty is certainly becoming an area that is regulated through Government requirements, agency requirements and the requirements of knowledgeable developers and lenders.  At a recent conference in Paris, it was suggested that more and more lending institutions are demanding sustainability credentials for projects and proof of sustainable outcomes probably requiring ISO14001 management systems and BREEAM LEED or similar certification for the project.

7.9. If you go to Government websites such as www.governmentsustainability.co.uk you will see that sustainability is to be included in PFI, BSF and similar models.  I suspect they’re not very well regulated as to the real delivery.  However what is clear is that you need to have the knowledge of what is and is not allowed and required otherwise you and/or your business could be caught out now.  Also in providing warranties being liable for loss, for failing to achieve “what is says on the tin” or striving to achieve “what is says on the tin” some years in the future.  And also in providing innovative solutions, perhaps using the next asbestos. 
8. Solution

8.1. To achieve sustainability within your obligations and knowledge:-
8.1.1. understand the contractual provisions and the objectives of the client that are made known to you.  Ensure that the obligations that you undertake do not exceed your cover under PII or product liability insurance,
8.1.2. have policies procedures and monitoring provisions in place to ensure that there is compliance with the contractual, statutory and regulatory obligations,
8.1.3. obtain certificates and warranties from those supplying goods and effecting work as sub contractors that certify that materials are not deleterious, for example, or do not contain Substances of Very High Concern and have provided safety data sheets, certificates of compliance, certificates of outsourcing (timber) and performance.
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